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left to the petitioner to approach the Appellate Court and raise other 
questions involved in the case. We refrain from commenting on 
merits of the case. May be for bona fide reasons, the petitioners 
have approached this Court instead of approaching Appellate Court. 
The question of limitation would not be raised as a bar for entertain
ment of the appeal if the same if filed within one month from today. 
The petitioners may approach the Appellate Court for obtaining any 
interim order regarding stay of proceedings before the Assistant 
Collector. The Assistant Collector will not finally determine the 
question of ejectment of the petitioner for one month. With the 
directions aforesaid, this writ petition stands disposed of.
No order as to costs.

J.S.T

Before : B. C Verma, C.J. & Ashok Bhan, J.

DARSHAN RAM SUMAN AND OTHERS,—Petitioners.
versus

THE STATE OF PUNJAB AND ANOTHER,—Respondents.

Civil Writ Petition No. 5691 of 1985.

10th October, 1991.

Constitution of India, 1950—Arts. 14, 16 & 226—Promotion—
Educational qualification—Classification between graduates and non
graduates—Minimum qualification for direct recruitment of Excise / 
Taxation Inspectors prescribed as graduation—Clerical staff of Excise 
and Taxation Department possessing above qualification, earlier in
eligible to be promoted/appointed as Excise/Taxation Inspector, given 
incentive by way of concession to appointment by transfer as also to 
compete directly for such post—10 per cent. posts, however, reserved 
for matriculates and under-graduates—Challenge by under graduates 
to validity of such classification—Not permissible—Equality clause— 
Burden rests on person questioning the constitutional validity of 
rules and regulations—Lack of cogent evidence and proper material— 
Classification cannot be held as discriminatory.

Held, that while considering the validity of classification of 
reserving posts for graduate clerks alone. one has to bear in mind 
that minimum qualification prescribed for direct recruitment to the 
post of Excise/Taxation Inspectors is graduation. The clerks in the 
department, if otherwise eligible, were not precluded from contesting 
for direct appointment as Excise/Taxation Inspectors. They were.
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however, given a further concession for being recruited as depart
mental candidates against reserve quota. Out of this reserve quota, 
10 per cent posts have again been reserved for matriculates and under
graduates. Such a classification based on educational qualifications 
made with a view to achieving administrative efficiency cannot be 
said to rest on any fortuitous circumstances. It is for a person 
challenging such a classification as unjust to set out facts to sustain 
the plea of discrimination. Not only this, convincing evidence must 
also be produced to establish those facts to rebut the presumption 
that every factor which is relevant and material has been taken into 
account in formulating the classification.

(Para 7)

Held, that such a classification based upon educational qualifica
tions can well be justified and may not always be held to be offending 
against the equality clause enshrined in Article 14 of the Constitution. 
The decision always shall rest upon the facts and circumstances of a 
given case and the presumption of Constitutional validity being in 
favour of the enacted rules or regulations, it shall always be for a 
person questioning the constitutional validity of such rules or regu
lations to establish by cogent evidence and proper material, that such 
rules or regulations are violative of the equality clause. The peti
tioners, in this case, have not been able to discharge the burden so 
resting on them to establish the unconstitutionality of the rules/ 
instructions in question, by placing on the record sufficient data or 
proof. In such circumstances, the classification cannot be held as 
discriminatory.

(Para 8)

Civil Writ Petition under Articles 226/227 of the Constitution of 
India praying that: —

(i) complete records of the case be summoned;

(ii) a Writ in the nature of Certiorari or any other appropriate 
Writ, Order or Direction quashing the Order or Direction 
quashing the order dated 3rd July, 1985 of Respondent 
No. 2, Annexure P/4, by which the petitioners have been 
made ineligible for promotion to the post of Excise/ 
Taxation Inspectors, be issued;

(iii) a Writ in the nature of Mandamus or any other appro
priate Writ, Order or Direction directing the Respondents 
to promote the Petitioners to the post  of Excise/Taxation 
Inspectors with effect from the date when their juniors 
were promoted as such in accordance with the decision of 
this Hon’ble Court in Civil Writ Petition No. 6849 of 1974 
decided on 21st October, 1982 and Civil Writ Petition 
No. 1061 of 1984 decided on 6th December, 1984 be issued:

(iv) it is further prayed that a Writ in the nature of Certiorari 
quashing the insttuctions Annexures P /5 and P /6 be issued;
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(v) this Hon’ble Court may also grant any other relief deemed 
just and fit in the peculiar circumstances of the case;

(vi) costs of the petition be also awarded;
(vii) condition regarding filing of certified copies of  the 

Annexures may kindly be dispensed with;
{viii) condition regarding service of advance notice of the Writ 

petition may also kindly be dispensed with.

Mr. P. S. Patwalia, Advocate, for the petitioner.

Mr. O. P. Goyal, Addl. A.G. Pb., for the respondents.

JUDGMENT

B. C. Verma, C.J.

(1) The petitioners are clerks in the office of the Excise and 
Taxation Commissioner, Punjab. Their claim is that they are entitl
ed to be considered for promotion to the post of Excise/Taxation 
Inspectors and that in this behalf they are governed by the Punjab 
Excise and Taxation Subordinate Service Rules, 1943, (hereinafter 
referred to as the 1943 Rules). Certain persons juniors to them 
were promoted as Excise/Taxation Inspectors. This led them to 
file writ petitions in this Court. By a common judgment delivered 
in Civil Writ Petition No. 6849 of 1974, this Court held that the 
petitioners were governed by the 1943 Rules and were, therefore, 
entitled to be considered for promotion to the post of Excise/Taxation 
Inspectors. A direction was, therefore, issued to consider the peti
tioners for such promotion in accordance with 1943 Rules. By order, 
Annexure P.2, dated February 6, 1984, petitioner No. 5, was informed 
that he was considered, but was not found suitable for promotion 
to that post. That order was again challenged by the petitioners on 
the ground that it did not contain any reasons and was cryptic. 
This Court agreed with this contention an(d quashed the order, 
Annexures P.2, with a direction to the authorities to re-consider the 
petitioners’ ease on merits and to pass a reasoned speaking order. 
By order Annexure P.4 dated July 3, 1985, Petitioner No. 1 was not 
held suitable for that promotion and his claim was rejected. Similar 
orders have been passed in respect of other petitioners rejecting! 
their claims for such promotion. It is this order, Annexure P.4 an^ 
similar other orders in respect of the other petitioners which are 
challenged in this writ petition under Articles 226 and 227 of the 
Constitution.
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(2) The substance of the order dated July 3, 1985, Annexure 
P. 4-, holding the petitioner not entitled to promotion as Excise/ 
Taxation Inspector is that earlier the clerical staff was not entitled 
to any such promotion/appointment by transfer. However, with a 
view to give incentive to the ministerial staff of the offices of the 
Excise and Taxation Department and only as a matter of concession, 
instructions were issued by Government of India from time to time 
that the clerical staff be appointed by transfer as Excise/Taxation 
Inspector. At the same time, they were also permitted to compete 
directly for appointment to such posts; provided they possessed the 
prescribed minimum qualification of being a graduate. These 
instructions issued by the Government only provided for the method 
of recruitment and did. not lay down any channel of promotion. 
Government instructions contained in memo No. 5019-AK-5/70/3152 
dated July 8, 1970, prescribe graduation as the minimum qualifica
tion for appointment to the post of Excise/Taxation Inspector by 
a departmental candidate. It was followed by yet another instruc
tion contained in Memo No. 7136-ETV-73/6253 dated October 1, 1973, 
prescribing that 10 per cent posts of Excise/Taxation Inspectors 
should be filled from the under-graduate clerks. These instructions 
became effective from July 8, 1970. Since 10 per cent posts so 
reserved for under-graduates were already filled in from amongst 
the ministirial staff of Jullundur Division and by persons senior to 
the petitioners, the petitioners did not have any chance of being so 
appointed. It is on these premises that the petitioners’ claim for 
such appointment has been rejected.

(3) The return filed by the respondent-State adopts all the 
reasons mentioned in Annexure. P.4. It is added that the earlier 
'writ petitions mentioned above, only directed the respondents to 
consider the petitioners’ claim for promotion, which has been done. 
The petitioners, therefore, can possibly, have no grouse against the 
impugned order.

(4) To begin with, Shri P. S. Patwalia, the learned counsel for 
the petitioners, submitted that for all intents-and purposes, the writ 
issued in Civil Writ Petition No. 6849 of 1974, Annexure P.1, con
cludes the petitioners’ right to be considered/selected for promotion/ 
appointment to the post of Excise/Taxation Inspector and that it 
was not within the domain of .the respondents to hold the petitioners 
ineligible for such appointment. To appreciate this contention, it

be' just to reproduce the directions issued in that case. Those 
directions are as follows

“ In the light of the above discussion, I allow these petitions 
and direct the respondent authorities to consider the case
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of the petitioners for promotion to the post of Excise and 
Taxation Inspector with efiect irom the dates their 
juniors were promoted and to grant them all consequential 
reliefs due to them in case they are jound entitled to such 
promotion in accordance with laiv and the observations 
made above.” (underlining is ours)

In our opinion, the above directions mean that the petitioners 
are to be considered for promotion to the post of Excise/Taxation 
Inspectors only if found entitled to such promotion in accordance 
with law. This will only clothe the petitioners with a right to be 
considered for promotion and nothing more. It was left to tne 
department to take a decision if the petitioners are found to be 
entitled to such promotion in accordance with law which may as 
well include the existing rules and instructions. Viewed in this 
light, the petitioners can claim no more than a consideration of their 
case for such promotion. We do not find ourselves in agreement 
with the contention raised on behalf of the petitioners that they are 
entitled to such promotion, or that the department was left with 
no option but to consider their appointment as such in preference to 
their juniors who are graduates. It cannot be denied that,—vide 
Annexure P.4, their cases for promotion/appointment were con
sidered, and if we may say so, in all details, and in the light of the 
existing rules and instructions. We do not find anything in the 
impugned order which may suggest that rules other than 1943 rules 
have either been considered or taken into account All that has been 
done is to test the petitioners’ case on the anvil of the directions 
issued by the Government from time to time. This, in our opinion, 
was the only method to consider the petitioners’ case, for the reason 
that rule 7 of the 1943 Rules does not lay down any method of 
promotion/appointment vis-a-vis persons borne on the clerical cadre 
at the relevant time. We do not find any infirmity or illegality in 
this process of reasoning adopted by the department while consider
ing the petitioners’ claims.

(5) As observed earlier, presumably, to give incentive to. tne 
persons falling into the petitioners’ category, the Government, 
subsequently, decided to reserve 10 per cent posts out of the 
quota, to be filled in by promotion/appointment from the 
clerical cadre who are matriculates and undergraduates. There 
thus appears to be the further relaxation in favour of such a class 
of clerks, i.e., the matriculates and under-graduates.
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(6) The learned counsel for the petitioners did not dispute that 
all such undergraduate or matriculate clerks so appointed as Excise/ 
Taxation Inspectors, are senior to the petitioners. The contention, 
however is that no such classification/reservation could be made 
being impermissible under the law and violative of Articles 14 and 
16 of the Constitution. The learned counsel also added that this 
aspect should have been raised in defence by the respondents in 
the earlier writ petition. Their failure to do so debars them from 
agitating the question now on the principles of constructive res- 
judicata. Dealing with second aspect of such submission, we find 
that although such a contention was raised in that writ petition, no 
decision was rendered on that issue simie the petition was allowed 
on other ground. The issue was left unheard and undecided. That 
may permit us to consider that aspect of the case now.

(7) Coming to the validity of classification of reserving posts 
for graduate clerks alone, one has to bear in mind that minimum 
qualification prescribed for direct recruitment to the post of Excise/ 
Taxation Inspectors is graduation- The clerks in the department, 
if otherwise eligible, were not precluded from contesting for direct 
appointment as Excise/Taxation Inspectors. They were, however, 
given a further concession for being recruited as departmental 
candidates against reserve quota. Out of this reserve quota, 10 per 
cent posts have again been reserved for matriculates and under
graduates. Such a classification based on educational qualifications 
made with a view to achieving administrative efficiency cannot be 
said to rest on any fortuitous circumstances. It is for a person 
challenging such a classification as unjust to set out fads to sustain 
the plea of discrimination. Not only this convincing evidence must 
also be produced to establish those facts to rebut the presumption 
that every factor which is relevant and material has'been taken into 
account in formulating the classification. Such is the law laid down 
by five Jtidges Bench of the Supreme Court'in State Of Jammu arid 
Kashmir v. Triloki Nath Khosa (1), where further observations are 
that classification on the basis of educational qualifications made at 
achieving administrative efficiency, does not rest on any fortuitous 
circumstance. In that case, certain persons appointed directly and 
by promotion, were integrated into one common class of Assistant 
Engineers. For the purpose of promotion to the cadre of Executive 
Engineers, they were classified on the basis of educational qualifi
cations. The rule provided that graduates-shall be eligible for sueh

(1) 1974 (1) Services Law Reporter 686.
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promotion to the exclusion of the diploma-holders. The Constitution 
Bench held that such a rule is not violative of Articles 14 and 16 of 
the Constitution. That classification was upheld. Two earlier 
decisions of the Supreme Court in State of Mysore v. P. Narasingh 
Rao. (2), and Ganga Ram v. Union of India (3), recognising educa
tional qualifications as a safe criteria for determining the validity 
of classification were mentioned with approval. Their Lordships 
also referred to yet another decision in Union of India v. 
Dr. (Mrs.) S. B. Kohli (4), where the rule requiring that Professor 
in Orthopaedics must have a post-graduate degree in the parti
cular speciality, was upheld on the ground that the classification 
made on the basis of such requirement was not without reference 
to the objective sought to be achieved and there can be no question 
of discrimination.” In Mohammad Shujat Ali’s case (5), which the 
learned counsel for the petitioners placed reliance, the relevant 
Andhra Pradesh rules were challenged as making unjust discrimina
tion between graduate and non-graduate Supervisors in the matter 
of promotion as Assistant Engineers. The rule gave preferential 
treatment to the graduate Supervisors in providing that out of four 
vacancies for the posts of Assistant Engineers, three are reserved 
for promotion of graduate supervisors and only the remaining one 
vacancy is left to be filled by promotion of non-graduate Supervir 
sors. The question was whether such a preferential treatment can 
be justified on the basis of any reasonable classification, or that it 
was arbitrary and irrational. It was observed that the law as. it 
stands today is clear that the burden is always on him who attacks 
the constitutionality of a legislation to show that the classification 
made by it is unreasonable and violative of Articles 14 and 16 of 
the Constitution. After so observing the Court proceeded to 
examine in that case if the burden had been discharged by the 
petitioners/appellants by succeeding in shoving that the classifica
tion of Supervisors into graduates and non-graduates for the pur
pose of promotion as Assistant Engineers was unrelated to the 
object of the Andhra Pradesh rules or in other words, it was 
arbitrary and unreasonable. The Court .examined tfie cases referr
ed to by us above, namely, P. Narasingh Rao’s case; Dr. (Mrs.) S. B.

(2) (1968) 15 SCR 407.
(3) (1970) 3 S.C.R. 481.
(4) A.I.R. 1973 S.C. 811.
(5) (1974)2 Services Law Reporter 508; A.I.R. 1974 S.C. 1631.
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xi.otiws case and Iruotci Naih r^hosa's (supra), xhe conclusion 
itatuea aicer consiaeiing an mese cases is mat me test 01 xeason- 
auie classification nas to De applied in such a case on its peculiar 
tacts ana circumstances, ine c^ourt oDserved mat it may oe per
fectly legitimate ior tne administration to say mat naving regard 
to me nature 01 me lunctions ana duties attacned to me post, ior 
tne purpose ox acmevmg emciency in puonc service, only degree- 
noiders in engineering snail oe engiole ior promotion and not 
diploma or ceruncate noiders. On me facts of mat case, it was 
neid that the result of nxation of quota of promotion ior each of 
me two categories of supervisors would be that when a vacancy 
arises in me post of Assistant engineer, whicn, according to me 
quota, is reserved ior graduate oupervisors, non-graduate Supervi
sor cannot be promoted to that Vacancy, even n he is senior to 
all other graduate Supervisors and more suitable. His opportunity 
tor promotion would De limited only to vacancies available to 
non-graduate Supervisors, it was under these circumstances that 
the Court held that such a classification would clearly amount to 
denial of equal opportunity to the non-graduate Supervisors. Even 
so, on the facts of that case, it was found that the two categories of 
Supervisors were never fused into one class and no question of 
unconstitutional discrimination could arise by reason of differential 
treatment being given to them. It was so held because the pay 
scale of the Junior Engineers was always different from that of 
non-graduate Supervisors and for the purpose of promotion, the 
two categories of Supervisors were kept distinct and apart under 
the Andhra Pradesh rules even after the appointed day. The 
common gradation list of Supervisors finally approved by the 
Government of India also consisted of two parts, one part relating 
to Junior Engineers and the other part relating to non-graduate 
Supervisors.

(8) In the light of the decisions aforesaid, the picture that 
emerges is that such a classification based upon educational quali
fications can well be justified and may not. always be held to be 
offending against the equality clause enshrined in Article 14 of 
the Constitution. The decision always shall rest upon the facts and 
circumstances of a given case and the presumption of Constitutional 
validity being in favour of the enacted rules or regulations, it shall 
always be for a person questioning .the Constitutional validity of 
such rules or regulations, to establish by cogent evidence and pro
per material, that such rules or regulations are violative of the 
equality clause. From what we have stated above, it is clear that
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generally, it is the graduates alone who are entitled to be promot- 
ed/appointed as Excise/Taxation Inspectors from amongst the 
clerical cadre. The minimum qualifications prescribed is gradua
tion. • Those in the department are also entitled to compete for 
direct recruitment if they are graduates and also fulfil other quali
fications. A concession, however, has been extended to these 
serving the department and presumably in view of some experience 
in the department, 10 per cent posts have also been reserved for 
Matriculates and Under-graduates. In our opinion, such a classifi
cation in the circumstances, cannot be held as discriminatory. We 
are of the opinion that the petitioners have not been able to dis
charge the burden so resting on them to establish the unconstitu
tionality of the rules instructions in question, by placing on the 
record sufficient data or proof. - The second contention also must 
therefore be rejected.

(9) No other point was pressed into service. The writ petition 
fails and is dismissed without any order as to costs.

J.ST.

Before : A. L. Bahri & H. S. Bedi, JJ.

A.TTT KUMAR JAIN,—Petitioner, 
versus

THE STATE OF PUNJAB AND ANOTHER,—Respondents.

Civil Writ Petition No. 10624 of 1991.

7th November, 1991.

Constitution of India, 1950—Art. 226—Regular service—Meaning 
of—Period prescribed for person to be eligible for regularisation— 
Comvletion thereof imthout any break—Sufficient for purposes of 
regularisation—Senior pay-scales of regular employees—Entitlement 
to—Person cannot be denied financial benefits accruing to him— 
Principle of ‘equal pay for equal work’ should be followed.

Held, that since the benefit of the principle of ‘equal pay for 
equal work’ has already b^en extended to even ad hoc employees, 
casual labour, temporary employees, there is no scope for holding 
that a person who has worked on the post for a period of 8 years 
without any break should be denied the benefit of this principle. 
For all intents and purposes such a person who has put in more than


